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Dear Sir or Madam

Proposed Land and Buildings Transaction Tax (LBTT) supplement on

purchases of additional residential properties – Call for Evidence.

PricewaterhouseCoopers LLP (we) welcome the opportunity to respond to the above call for

evidence and we hope that the Finance Committee finds this written submission helpful.

Revenue Scotland has not, as yet, issued details of how the proposed LBTT supplement would be

structured but we understand that the intention would be for it to follow the same structure as the

proposed change to Stamp Duty Land Tax (SDLT).

The purpose of the LBTT supplement, as per the Finance Minister’s draft budget announcement

in December 2015, is to prevent distortions of the Scottish housing market following the

introduction of the SDLT supplement in the rest of the UK and to ensure that the opportunities

for first time buyers in Scotland are not adversely affected. The policy intent would therefore seem

to be closely aligned to the intentions of the UK Government in introducing the SDLT supplement

i.e. to support home ownership and particularly to support first-time buyers. In our view, it is

therefore appropriate for the LBTT supplement rules to follow as closely as possible those

covering the SDLT supplement. This would avoid unnecessary complexity and provide greater

certainty and clarity to taxpayers whilst supporting the policy objectives of the Scottish

Government.

The UK Government have also stated that they wish to minimise the impact of the higher rates on

those making significant investments in residential property, given the role of this investment in

supporting the UK Government’s housing agenda. This is reflected in the proposed exemptions

from the SDLT supplement and our comments below assume that similar exemptions would be

suitable for inclusion in the LBTT rules to prevent distortions in the UK market and also to

support residential property investment in Scotland.

I have therefore set out below our key comments on the proposal to introduce the LBTT

supplement. We have focused our comments on the practical issues arising from the proposal

rather than on the wider economic impact. The accompanying appendix covers the more detailed
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questions raised in the SDLT consultation which will apply equally to LBTT, expanding on the

points raised below.

General comments

The impact of the proposed supplement should be assessed in conjunction with the significant

number of recent changes to other taxes impacting residential property. As such it is hard to specify

the impact of this policy on the housing supply and market in isolation without considerable

economic analysis (which we have not undertaken). Each tax (or tax change) creates different types

and magnitudes of distortion in the economy by distorting market signals, which can manifest

themselves in a lower level of economic output, but these are hard to isolate.

In particular, we would highlight that the targeting of specific groups via taxation leads to

anomalies and unintended consequences, possibly exacerbating the effects of the housing crisis,

such as rising prices. Legislation which appears to target specific groups will also need to be

compliant with European law.

In framing a property tax policy for Scotland, care is required to minimise these economic

distortions and to ensure that such a policy is targeted so as to have a positive, rather than a

detrimental impact, on housing supply.

The level of the supplement (3%) and the threshold above which is will apply (£40,000) are

matters of policy for the Scottish Government to decide but in setting these it would be beneficial to

consider both the SDLT equivalent figures and also the wider context of property taxation in the

UK.

In regard to the question of whether the supplement “helps to ensure that the tax charge is

proportionate to the taxpayer’s ability to pay”, there are two matters to highlight:

 The tax charge is proportionate to the price of the house and not linked directly to the

taxpayer’s income or wealth. Some purchasers might be buying outright and some

borrowing heavily; both would pay the same tax charge.

 There are occasions (noted below) when the charge may fall on those who are not buying

a property alone or who are in a position of buying a ‘second’ home due to family

breakdown or employment mobility pressures. Their ability to pay may not be

proportionate to the tax charge.

Since LBTT is already covered by the GAAR, we do not consider that any further anti-avoidance

measures are necessary.

We would also make the general observation that such legislative changes require time and

adequate consultation in order to ensure that they meet their policy objectives. Careful review of

the legislation will also help to promote compliance and also to prevent avoidance.
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Specific proposals

We have put forward for consideration some specific suggestions below that we believe will help

to minimise adverse consequences. These are made on the basis that the Scottish Government will

implement the proposed measures to amend the LBTT rules in a similar way to that suggested by

HMRC in their SDLT consultation. In all cases, consideration will need to be given to compliance

with EU laws.

Timing of introduction

We note the intention to introduce the supplement from April 2016. The rules proposed for the

SDLT supplement state that any contract entered into after 25 November 2015, and not completed

until 1 April 2016 or later, will be within the new rules. Clarity is needed on whether the same

timing will apply to LBTT e.g. would it potentially apply to contracts entered into after 16 December

2015?

The presumption seems to be that transactions being entered into now can easily be completed by 1

April 2016. However, delays between exchange and completion are more common that one might

imagine. In particular, purchases of new homes from house builders are typically bought off plan

and cannot be completed until the property has been finished. Such transactions may be

unavoidably within the scope of the additional rate unless an exemption is available.

Given that the rules are not yet final (in particular the scope of the exemptions), this creates

unhelpful commercial uncertainty over the LBTT payable in respect of contracts entered into

between 16 December 2015 and the date on which the legislation becomes effective, which may not

complete by 31 March 2016.

We recommend that it is only contracts entered into after the date on which the legislation becomes

clear that should be within the scope of the new rules.

Scope of charge & requirement to be disposing of an existing main residence

It is assumed that the proposed LBTT supplement may also include an exclusion from the

additional 3% rate where the Scottish property acquired is a replacement for an existing main

residence, which has been disposed of within the last 18 months (as is proposed for the SDLT

charge).

In our opinion, this condition is unduly restrictive. It may result in inconsistencies in the treatment

of taxpayers who are in similar positions. For example, where someone owns a buy-to-let property

and is moving out of rented accommodation (their main residence) into their first home, they will

pay the extra 3%, whereas a buy-to-let investor who already owns their own home and is replacing

it would not. One example of someone who owns a buy-to-let property but is in rented

accommodation would be someone who has moved for work but rents until they have decided

where to live or until they have saved for a bigger deposit, and they have retained their previous

main residence in order to stay on the housing ladder.
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There does not seem to be any policy justification for distinguishing between the two scenarios

highlighted above.

There are many examples where the test is likely to create issues for purchasers, including where

parents are helping their children to buy property, or where siblings or friends have bought

together to get on the property ladder. If at a later date one of them wants to move out and buy

their own home, but the other cannot afford to buy them out and agrees to pay rent on the share of

the property they don’t own, the additional rate will apply.

We believe that the requirement to dispose of (or have recently disposed of) an existing main home

is not necessary, and that second test - the requirement to use the new property as the main

residence - is sufficient.

If our suggestion were to be followed, we recognise that Revenue Scotland’s concern will be the

ability of someone to purchase a new main residence, and then to move to a new main residence

letting out the previous main residence, and to keep doing this to build a portfolio avoiding the 3%

additional rate. But we consider that the incidence of this behaviour will be limited given the

practical inconvenience of having to move home. But we feel that the simplicity and reduced

likelihood of anomalies means that our suggestion is more attractive on the whole.

Refund of 3% LBTT where two properties are owned temporarily

Where a taxpayer is replacing a main residence but has not yet sold their previous residence, it is

currently proposed that purchasers will need to pay the additional 3% at the time of the transaction

and then reclaim it once they have sold their previous residence. We consider that this could lead

to unnecessary hardship and instead propose that taxpayers should be able to apply for a deferral

for up to 3 years with the additional 3% becoming due if they have not sold their original residence

by then. The requirement to apply for a deferral should protect HMRC from compliance failures

where the additional 3% becomes due at a later date.

Exemption

We agree with the policy of providing an exemption from the additional 3% for investors who will

contribute to the growth of the housing stock. However, we believe that the exemption should not

provide an advantage to a narrow category of investor. In addition, the Government will need to

ensure that any exemptions are compliant with EU laws.

We propose for your consideration a number of alternative exemptions as follows:

 Transaction threshold: an acquisition by any investor of 6 or more residential properties.
The legislation currently caters for an acquisition of 6 or more dwellings being treated as an
acquisition of commercial property and we recommend that this threshold be incorporated;
and

 Portfolio threshold: an acquisition by any investor of one or more residential properties,
where that investor (together with companies in the same group in the case of a corporate
investor) will own at least 15 residential properties following the transaction; and
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 Investor type: any acquisition by a “diversely held company” or “widely-marketed scheme”
in accordance with the meanings in section 14F TCGA 1992 (this would add an exemption
which is consistent with the non-resident capital gains exemption). This exemption should
be designed so that it exempts crowd funding transactions. Furthermore, investors into
these kinds of qualifying vehicles should not be regarded as having an interest in
residential property which precludes them from being exempt from the 3% surcharge on
their main residence; and

Asset type: certain types of residential property should not be subject to the 3% surcharge

because they are not within the asset class being targeted by HMRC. For example, purpose

built student accommodation is not suitable for or available to first time buyers.

If it would be helpful to further discuss any of these points, please do not hesitate to call me on

0131 260 4671 or we would be happy to discuss our evidence with the Committee in person.

Yours sincerely

Susannah Simpson

Susannah.simpson@uk.pwc.com

T: +44 (0) 131 260 4671

C704814
Rectangle
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Specific questions raised by the SDLT consultation that will also need

to be addressed in framing the LBTT legislation.

Where appropriate we have put forward alternative suggestions for consideration by the Scottish

Government.

Married couples and civil partners

Are there any difficult circumstances involving family breakdown which mean that

treating married couples and civil partners as one unit until they are separated is not

appropriate? If there are, how would you suggest those circumstances are treated?

We believe that the proposed threshold for what is a separation (separation under a court order or

by a formal deed) is too restrictive. In our opinion, it would be more appropriate to use the

threshold which applies for capital gains purposes, being separation under a court order, by a

formal deed, or in circumstances such that the separation is likely to become permanent.

When a relationship breaks down, it is common for one parent to leave the family home that they

co-own, and for them to permit the spouse or civil partner to stay in the home with the children

(the remaining spouse being unable to buy out the departing spouse). The home that they co-own

may not be sold until the youngest child reaches the age of 18 years.

That an individual in such circumstances - where the separation is likely to become permanent but

has not become legal - should be subject to the additional LBTT charge may not be in line with the

underlying policy intent.

In addition to extending the threshold for what is a separation, in order that the departing spouse is

not penalised by an additional 3% LBTT charge on his or her acquisition of a new home, his/her

ongoing joint ownership of the original family home should be ignored in these circumstances.

Otherwise the proposed rules for joint purchasers will result in the departing spouse paying the

additional 3% on a new home in a situation where the remaining spouse cannot afford to buy them

out of the original family home.

Joint purchasers

Do you agree that, where property is purchased jointly, if any of the purchasers in a

transaction are purchasing an additional residential property and not replacing a

main residence, the higher rates should apply to the whole transaction value? If not,

how would you suggest the government treats joint purchasers?

There are a number of situations in which the application of the higher rates to the whole

transaction value may produce results which do not appear to be in line with the policy intentions.

Some examples are as follows.
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 High property prices have required many people to enter into property ownership in stages (for

example buying jointly with siblings, children or flat-mates, before one party is fully able to

finance a purchase alone or with a new partner). There may be practical or personal reasons

why the first property cannot be sold (for example, negative equity or one party remaining in

the first property). The departing owner may become an inadvertent second property owner

without receiving rent on the first property, but will nevertheless be subject to the additional

LBTT under the current proposals.

 Four friends entering the job market may acquire a property to live in. One of the individuals

can only do so with parental assistance, with the parents taking a legal interest in the property.

If the parents already own their own home, the current proposals will mean that the additional

3% LBTT will apply to the entire purchase price of the property acquired by the four friends.

We recommend that the additional rate of LBTT should only apply to the percentage interest of a
property which is acquired by someone who already owns another residential property.

Determining whether a purchaser is replacing an only or main residence

For the first stage of the test for determining whether a purchaser is replacing an

only or main residence, does considering previously disposed of property in the way

presented above cause practical difficulties or hardship in particular cases?

The requirement to be disposing of an existing main residence appears to us to be unduly

restrictive, and may result in inconsistencies in the treatment of taxpayers in positions which (from

a policy perspective) do not appear to be different.

Two examples used in the SDLT consultation document highlight this issues:

In Example 9, N purchases her first property, which she will use as a buy-to-let. She will not pay the

higher rates because this is her first property. Two years later, N purchases a residential property

which she will use as her main residence, but she decides to keep her buy-to-let property. In this

instance, as she has two properties at the end of the day on which the second transaction occurs,

and has not replaced a main residence (as she has not sold a previous main residence), the higher

rates will apply.

This can be compared with Example 23, in which G sold a property which was his main residence

three months ago. He still owns another property which he lets out. Since the sale of his main

residence he has lived in rented accommodation. G then purchases a new residential property

which he intends to use as a main residence. At the end of the day of the transaction, he has two

properties, but as he is replacing his main residence, the higher rates will not apply.

In the examples cited above, both purchasers will, at the end of the day of acquisition of the main

residence, own two properties (one main residence and one buy-to-let property). However, the

purchaser in example 9 will have paid the additional 3% LBTT whereas the purchaser in Example
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23 will not. It is difficult to see the rationale for this distinction; this position would seem to

disadvantage a purchaser seeking to move from the rented sector to owning their own home.

We have also outlined below other examples where the requirement to be disposing of an existing

main residence in order to fall out of the higher rate regime will result in difficulties which do not

appear to be in line with the policy behind the measures. There may of course be additional

examples where the requirement creates hardship.

 It is not uncommon for people to become "reluctant landlords", when they have to move to

a different part of the country for work but cannot sell their original home (for example,

where it is in an area where house prices are depressed and/or there is high unemployment

and/or they are in negative equity). The additional LBTT charge could have unintentional

consequence of people being "trapped" in such areas and being unable move to another

area of the country, with consequences for the employment mobility.

 A similar situation may arise where an older couple wish to downsize, or move closer to

family, and are unable to sell their existing home. Again, the existing home may be in an

area of high unemployment and long term economic decline, and they may be forced to

rent the existing property.

Consequently it is our view that the first stage of the test (the disposal of an existing main home)

should be removed as the second stage of the test (the intention to use the new property as the

main residence) is sufficient.

If our suggestion were to be followed, we recognise that Revenue Scotland’s concern will be the

ability of someone to purchase a new main residence, and then to move to a new main residence

letting out the previous main residence, and to keep doing this to build a portfolio avoiding the 3%

additional rate. But we consider that the incidence of this behaviour will be limited given the

practical inconvenience of having to move home. But we feel that the simplicity and reduced

likelihood of anomalies means that our suggestion is more attractive on the whole.

In cases where the purchaser will own more than one residential property at the end of the day of

acquisition, if the property being acquired by the purchaser will be his/her main residence, the

additional 3% LBTT should not apply. Revenue Scotland could consider aligning the LBTT rules

with the principal private residence (“PPR”) exemption for capital gains tax purposes but in

essence, so long as the intention is for the property to be the main residence, the acquisition should

not be subject to the 3% LBTT.

For the second stage of the test, do you agree that the rule should require the

purchaser to intend to use the newly purchased property as their only or main

residence?

As per our comments above, we agree that there should be an intention for the purchaser to use the

newly purchased property as their only or main residence, and that this should be the sole test.
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Delay between sale of a previous main residence and purchase of a new one

Do you agree that 18 months is a reasonable length of time to allow purchasers a

period between sale of a previous main residence and purchase of a new main

residence that allows someone to claim they are replacing their only or main

residence and therefore not pay the higher rates of LBTT?

As per our response above, we do not agree that there should be a requirement for a disposal of a

previous main residence in order to not pay the higher rates of LBTT. However, if the replacement

requirement is to be retained, we believe that three years would be a more appropriate and

practical length of time to allow purchasers between sale of a previous main residence and purchase

of a new main residence.

A three year period would allow the “reluctant landlords”, referred to in our response above,

additional time to dispose of their existing residence.

Refund upon sale of a previous main residence

Do you agree there should be a refund mechanism in place for those who sell their

previous main residence up to 18 months after the purchase of a new main

residence? Are there any other cases where a refund of the additional LBTT paid

should be given?

We do not agree that purchasers who will temporarily hold both a previous and a new main

residence should be required to pay the additional 3% LBTT “upfront” on the acquisition of the new

main residence.

In accordance with our response above, where the purchaser intends to use the new property as a

main residence, the additional 3% LBTT liability should not apply.

However, if the condition for disposing of a previous main residence is to be retained, a period of

three years (rather than 18 months) should be allowed either side of the acquisition, to dispose of a

replacement main residence.

There are situations where an 18 month period prior to the acquisition of the new main residence

will not be sufficient for a taxpayer to identify and purchase a replacement main residence. For

example, someone relocating for work may move into rented accommodation while they decide

where to buy.

There are also situations where an 18 month period after the acquisition of a new main residence

will not be sufficient to achieve a disposal of the property being replaced, for example, where a

taxpayer buys a new main residence which they intend to redevelop and they need to continue to

reside in the old main residence until redevelopment of the new property has been completed. The

process of seeking planning permission, tendering the building work and securing a builder, and

then completing the building work, will often last for more than 18 months. The tax payer may

consequently hold off disposing of his/her existing main residence in the meantime.
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We believe that a deferral mechanism would be preferable to a payment on closing followed by a

reclaim mechanism. If a deferral application is made and the taxpayer fails to provide confirmation

to Revenue Scotland within the relevant period (we recommend three years), Revenue Scotland

have all the information they need in order to recover the additional 3% from the taxpayer and

therefore has a mechanism to protect revenues.

Having said this, a refund mechanism might be relevant in cases where a purchaser does not

initially intend to use the property as their main residence but, for whatever reason, does end up

using the property as the main residence within 3 years of the acquisition. In these circumstances,

a refund of the 3% LBTT may be considered appropriate.

Can you suggest any other actions the government could take to mitigate the cash

flow impact on those who only temporarily own two residential properties?

As stated above, we do not agree that purchasers who will temporarily hold both a previous and a

new main residence should be required to pay the additional 3% LBTT “upfront” on the acquisition

of the new main residence. The taxpayer may already be in the position of requiring temporary

bridging finance to facilitate the acquisition of the new property. In our opinion, the requirement to

fund an additional 3% LBTT, even if only for a short time, may prevent a significant number of

transactions from proceeding.

Instead, we believe that where a purchaser intends to use the new property as a main residence, the

additional 3% LBTT liability should not apply.

In the event that both limbs of the test (the replacement of existing main residence and the

intention to use the new property as the main residence) are retained, we would recommend that a

deferral mechanism be considered, instead of requiring the taxpayer to pay the additional 3% SDLT

and then make a reclaim. The concept of LBTT deferral is already established in the context of

contingent or uncertain consideration (LBTT(S) 2013 section 41).

In this case, the taxpayer would submit a standard form deferral application, and the deferral

would come to an end on the earlier of:

 the purchaser submitting an amended return confirming that he/she has sold its previous

property and that no further LBTT liability arises; and

 three years after the acquisition date, at which point HMRC would raise an assessment for

the 3% LBTT.

Are there any other situations regarding main residences which require further

consideration?

We would seek further clarity on how residence and main residence are going to be defined for the

purpose of the additional 3% rules.
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There currently exists a number of different terms used for residence, dwelling, main home etc. as

recognised by HMRC's new working party. We would suggest that the definitions be aligned

wherever possible. This is of particular concern given that the definition of a Scottish taxpayer will

rest on where their main residence is considered to be and differing interpretations of the phrase as

applied to income tax and LBTT would potentially cause anomalies.

In terms of the definition of “main residence”, this needs to be workable bearing in mind the need

to come to a view at the point at which the property is acquired.

Would there be a benefit to a significant number of purchasers if the test for whether

someone owns one, or more than one, residential properties, were undertaken at a

time of submitting the LBTT return, rather than at the end of the day of transaction?

In the event that both the main residence replacement limb of the test, and the requirement to pay

the 3% upfront and subsequently claim a refund are retained, we believe that this would provide an

additional window of time for those selling an existing main residence, albeit a limited one.

In place of the requirement to pay the 3% LBTT upfront and subsequently apply for a refund, we

believe that a better approach would be the deferral mechanism as outlined above.

Property owned and purchased outside of Scotland

Do you agree with the government’s proposed approach to considering property

owned anywhere in the world when determining whether the higher rates of LBTT

will be due?

We agree with this approach in principle, provided that taxpayers have the ability to treat the

Scottish acquisition as the acquisition of a main residence which is not subject to the additional 3%

LBTT, in circumstances where they intend to live in the property.

Other cases

Do you agree with the proposed treatment of furnished holiday lets?

We do not have any comment to make on furnished holiday lets.

Are there any other cases which the government should consider?

There should be provisions to exclude purpose built student accommodation from the 3% charge if

it would not otherwise be exempt.

The treatment of large scale investors

Do you agree that an exemption should be available to individual investors as well as

all non-natural persons? Alternatively, is there evidence to suggest any exemption

should be limited to only certain types of purchaser? If so, which types of purchaser?
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We agree that any available exemptions should be available to both individual investors and to non-

natural persons and can see no justification for distinguishing between the legal forms investors

choose to use.

In addition, the Government will need to ensure that any exemptions are compliant with EU law.

We believe that there should be a number of exemptions and we have outlined these below.

Do you think that either the bulk purchase of at least 15 residential properties or a

portfolio test where a purchaser must own at least 15 residential properties are

appropriate criteria for the exemption? Which would be better targeted?

Are there better alternative or additional tests that could be used to better target an

exemption and fulfil the government’s wider housing objectives?

It is the UK Government's intention is to exempt those individuals making significant investments

in residential property. In our view, this would also be an appropriate policy objective for the

Scottish Government to consider.

We believe that a number of alternative exemptions are appropriate in order that a broader

population of investors are unaffected by the new rules to avoid there being a significant impact on

the availability of rental stock in the market. We do not consider that large institutional investors

will necessarily be the preferred provider of rental accommodation for all renters. Individual

landlords may offer advantages – offering property of a type and in locations which larger investors

do not (e.g. older family homes in established residential areas, rather than new build flats in city

centre locations). For example, non-residence capital gains tax (“NRCGT”) has been introduced to

tax gains on the sale of residential property with exemptions for “diversely-held companies”. Tax

relief for interest deductions on buy-to-let has been introduced with exemptions for companies.

We understand that the exemptions have been introduced in order not to discourage institutional

investment in housing and it would therefore seem appropriate to align the exemptions and reduce

complexity in the tax system.

Given the significant number of changes to the taxation of residential property in the last couple of

years, we also believe that the exemptions should be aligned, as far as possible, with existing

legislation.

Hence, we put forward the suggestion that in addition to the exemptions for investors with 15 or
more properties currently proposed, that a diversity of ownership exemption is also provided. We
also recommend that HMRC consider exemptions for acquisitions of 6 or more properties in one
transaction and certain classes of assets. In summary, we propose the following exemptions:

 Transaction threshold: an acquisition by any investor of 6 or more residential properties.
The legislation currently caters for an acquisition of 6 or more dwellings being treated as an
acquisition of commercial property and we recommend that this threshold be incorporated;
and
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 Portfolio threshold: an acquisition by any investor of one or more residential properties,
where that investor (together with companies in the same group in the case of a corporate
investor) will own at least 15 residential properties following the transaction; and

 Investor type: any acquisition by a “diversely held company” or “widely-marketed scheme”
in accordance with the meanings in section 14F TCGA 1992 (this would add an exemption
which is consistent with the non-resident capital gains exemption). This exemption should
be designed so that it exempts crowd funding transactions. Furthermore, investors into
these kinds of qualifying vehicles should not be regarded as having an interest in
residential property which precludes them from being exempt from the 3% surcharge on
their main residence; and

 Asset type: certain types of residential property should not be subject to the 3% surcharge
because they are not within the asset class being targeted by HMRC. For example, purpose
built student accommodation is not suitable for or available to first time buyers.

These tests should also take into account common ownership of portfolios in separate vehicles. A
common control test seems the most appropriate given that the test is to be applied to entity types
which are not necessarily companies which form an SDLT group.

Are there any other issues or factors the government should take into account in

designing an exemption from the higher rates?

Whatever the precise scope of the proposed exemptions, the Scottish Government will need to
ensure that they will be compliant with EU Law. For example, consideration should be given to
whether the exemptions discriminate against Small or Medium Size Enterprises.

The first purchase of a residential property by a company or collective

investment vehicle

Do any specific kinds of collective investment vehicle or other non-individuals need

to be treated differently to companies?

We do not consider that collective investment vehicles or other non-individuals need to be treated

differently to companies.

We understand the type of avoidance with which tax authorities are concerned i.e. an individual

purchasing as additional property via a company to avoid the additional rates of LBTT/SDLT.

However, rather than subjecting the first purchase of residential property by a company or

collective investment scheme to the higher rates of LBTT, we would suggest that the introduction of

exemptions as outlined above which should be an adequate measure to prevent this type of

avoidance.
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The treatment of trusts and settlements

Do you agree with the proposed treatment of trusts, including the higher rates of

LBTT applying to trusts purchasing residential property except where a purchase is a

first property or replacement of a main residence for a beneficiary?

No. Property is commonly owned in trust for many reasons that are not tax-driven (e.g. asset

protection; division of assets among family members).

The current proposal that any trust property purchases will be subject to the additional 3%,

regardless of the circumstances of the acquisition, appears to us to be too wide. For example, within

a discretionary trust a property may be the main residence of a beneficiary and the only property of

the trust. It is not clear to us why the same exemptions should not be available to trusts.

Administration and compliance

Do you think that purchasers are more likely to give accurate answers to main

residence questions if HMRC provides specific questions for the conveyancer to ask

the purchaser?

Yes.

Would a formal declaration by the purchaser that the answers to any such questions

are accurate help to increase compliance without creating undue burdens for

conveyancers? How do you think such a declaration should work?

We believe that a formal declaration would help, and indeed would be crucial, in order to avoid an

undue burden on conveyancers.

The declaration should be in standard form, and be required to be completed prior to completion

on the property, either online, or via a paper form.

Besides normal publicly available guidance, are there any additional products that

Revenue Scotland HMRC can provide to help purchasers understand what rates of

tax they will be paying on a planned purchase?

We believe that there is a risk that guidance dealing with this specific topic only might ignore the

many complexities which arise from associated issues (e.g. PPR for capital gains purposes).

The interaction of these rules with other taxes needs to be considered with the aim of achieving as

much consistency as possible.

It will also need to be confirmed that the additional 3% LBTT will be deductible for CGT purposes

in the same way as the normal charge.


